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TN THE MATTER OF: ) STATE OF ILLINOIS) R04-5 P~IIutionControl Board

RCRASUBTITLE D UPDATE,USEPA ) (Identical-in-Substance
REGULATIONS(January1, 2003through ) Rulemaking— Land)
June30,2003) )

)
IN THE MATTER OF: ) R04-15

) (Identical-in-Substance
RCRASUBTITLE D UPDATE, USEPA ) Rulemaking- Land)
REGULATIONS(July 1, 2003, through )
December31,2003) )

AGENCY’S COMMENTS

TheIllinois EnvironmentalProtectionAgency(“Agency”) respectfullysubmitsits

commentsin theabove-titledmatterto theIllinois PollutionControlBoard(“Board”) pursuantto

35 Ill. Adm. Code102.108and102.610andtheBoard’sProposedOpinionandOrderofMarch

18, 2004.

I. DisposalofLead-BasedPaint Wastein Construction and Demolition Landfills —

Section810.103

In responseto theBoard’srequestfor commentson theincorporationinto theIllinois

landfill regulationsoftheJune18, 2003,federalamendmentsrelatingto landfill disposalof

residentiallead-basedpaint waste,theAgencycommentsasfollows:

Althoughthe goalofthe lead-basedpaint (“LBP”) wasteamendmentsis laudable,the

Agencystronglyopposestheadoptionin Illinois ofthe federalamendments.Thefederal

amendmentsaredesignedfor aregulatorystructurefor landfills thatdoesnot exist in Illinois. As

aresult,theamendmentswill, at best,createlegal conflictswith existing landfill provisionsand

unnecessaryconfusion. At worst,theamendmentsmaycreatelegal inferencesdisruptiveto the

Agency’sadministrationofthenon-hazardouslandfill rules.
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TheUnitedStatesEnvironmentalProtectionAgency(“USEPA”) hasadopted

amendmentsto 40 C.F.R.257 and258 to allow the disposalofLBP wastein constructionand

demolition(“C & D”) landfills meetingtherequirementsin SubpartsA orB of40 C.F.R.257.

SubpartsA and B ofPart257 establishminimumcriteriaandperformancestandardsfor non-

municipal,non-hazardouswastedisposalunits. Thefederalamendmentsto bothsubparts

includerevisingthedefinition of“municipal solidwastelandfill” andaddingdefinitionsof

“constructionanddemolition landfill” and“residentiallead-basedpaintwaste.” Thestated

purposeoftheamendmentsis to

expresslyallow residentiallead-basedpaintwastethat is exemptedfrom the
hazardouswastemanagementrequirementsashouseholdwasteto be disposedof
in constructionanddemolition landfills by statingthat aconstructionand
demolitionlandfill acceptingresidentiallead-basedpaintwaste,andno other
householdwaste,is notamunicipalsolidwastelandfill unit.

68 Fed.Reg. 36487(June18, 2003).

Without thefederalamendments,LBP waste,eventhoughconsidereda “household

waste”andthereforeexemptfrom hazardouswastedisposalrequirements,still would require

disposalin municipalsolidwastelandfill (“MSWLF”) units. With thefederalamendments,all

regulatoryimpedimentsareremovedfrom thefederalstructuresothatLBP wastemaybe

disposedofin anynon-hazardous,non-MSWLF landfill unit underthefederalstructure.This

approachmayworkwell for stateswithoutdelegatedprogramsfor non-hazardouswastesthat are

regulatedpursuantto Parts257 and258 andfor statesthathaveadoptedstructuressimilar to

Parts257 and258. It will notwork well for Illinois becausetheIllinois regulatorystructurefor

non-hazardouslandfills is substantiallydifferent thanthefederalstructure.TheIllinois

regulatorystructurecontainsadditionallegal andeconomicimpedimentsto thedisposalofC &

D debrisandLBP wastethatcannotberesolvedby thefederalamendmentsalone.
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Thefederalstructurefor regulatingnon-hazardouslandfills dividesthemintoMSWLF

units acceptinghouseholdwastesandregulatedpursuantto Part258 andnon-MSWLF units not

acceptinghouseholdwastesandregulatedpursuantto Part257. Thelatterarefurtherdivided

into non-MSWLF unitsacceptingconditionallyexemptsmall quantitygenerator(“CESQG”)

wasteandregulatedunderSubpartB ofPart257 andall othernon-MSWLF unitsregulated

underSubpartA ofPart257. Underthefederalamendments,bothclassificationsof non-

MSWLF unitsunderPart257 mayinclude“constructionanddemolition landfills” if those

landfills do not alsoreceivehazardouswasteorindustrialsolid waste.

In Illinois, landfills areclassifiedandregulatedbasedon thepotentialofthewastethey

receivefor causingenvironmentalharm,sothereis no PartorSubpartcloselycorrespondingto

themoregeneralPart257ofthefederalrules.1 At 35 111. Adm. Code811, non-hazardouswaste

landfills areclassifiedasinertwastelandfills, chemicalwastelandfills, orputresciblewaste

landfills. Putresciblewastelandfills mayormaynotreceivehouseholdwastes.Thosereceiving

householdwastesmustcomplywith additional staterequirementsforMSWLF units that are

consistentwith 40 C.F.R.258. Thereis notoneclassificationoflandfill knownasthe

“constructionanddemolition landfill,” andthereareno standardsspecificto suchlandfills.

Furthercomplicatingmatters,C & D debrisis not handledasadiscretetypeofwaste. The

EnvironmentalProtectionAct (“Act”) distinguishesbetween“generalconstructionand

demolitiondebris”and“cleanconstructionanddemolitiondebris.” 415 ILCS 5/3.160(2002).

Becauseofthevaryingdefinitionsfor inert,chemicalandputresciblewastes,C & D debris,

dependingon its content,maybedisposedat anyoftheseveralnon-hazardouslandfill

classificationsin IlLinois, butonly MSWLF-equivalent,putresciblewastelandfills mayreceive

‘Illinois hasdeclinedto seekapprovalto administer40 C.F.R.257becausethestate’sexistingregulatorystructure
is morestringentthanthePart257 requirements.
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all typesofnon-hazardousC&D debris. A briefsummaryoftheIllinois rulesillustratessomeof

theproblemsthatwouldbecreatedby adoptionof thefederalamendments.

An inertwastelandfill couldbea“constructionanddemolition landfill” for somecleanC

& D debris. Inertwastelandfills acceptonly non-biodegradable,non-putresciblewastesthat do

not decomposebiologically, burn, serveasfood for vectors,form agas,causeanodor,or form a

contaminatedleachate.35 Ill. Adm. Code810.103(defining“inert waste”);811.201. Generally,

cleanC & D wastessuchasbrick, masonryandcuredconcreteareamongthosewastesthat may

be disposedofin inertwastelandfills.2 However,becauseofthecontaminatedleachateit would

produce,LBP wastecouldnotbedisposedofat inertwastelandfills withoutamendingthe

definition ofinertwaste.

SomecleanC & D debrisaswell asLBP wastecouldbedisposedofin achemicalwaste

landfill. Chemicalwastelandfills mayreceivenon-putresciblesolidsproducingno gasand

producingcontaminatedleachatesonly throughnon-biological,chemicalorphysicalprocesses.

35 Ill. Adm. Code810.103(defining“chemicalwaste”);811.301. For economicreasons,it is

unlikely a chemicalwasteconstructionanddemolition landfill wouldbecreated.GeneralC & D

couldnot bedisposedat sucha facility unlessthedefinitionof“chemicalwaste”wasamended

therebyremovingthereasonfor theclassification. ThecleanC & D debrisdisposableata

chemicalwastelandfill wouldbedisposablein aninertwastefacility, sotheonly advantageofa

chemicalwasteconstructionanddemolition landfill wouldbe theacceptabilityoftheLBP waste.

Thechemicalwastelandfill requirementsarenot substantiallydifferentfrom putresciblewaste

landfill requirementsexceptfor gasmonitoring,so it probablyis not cost-effectiveto createa

chemicalwasteconstructionanddemolitionlandfill for thepurposeofavoidingMSWLF

2 As apracticalmatter,mostcleanC & D debrisin Illinois is notdisposedofin landfills becauseofthe “waste

exclusion”for suchmaterialswhencertainmanagementpracticesare followed. 415 ILCS 5/3.160(b)(2002). There
arecurrentlyno Agency-permittedinert wastelandfills in Illinois.
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requirementsfor LBP waste.3

CleanandgeneralC & D wastesaswell asLBP wastecouldbedisposedofat anon-

MSWLF putresciblelandfill unit. Thesewastesgenerallywould beconsistentwith the

definition for “putresciblewaste”sothereareno legal impedimentsto suchdisposal. Id. §

810.103(defining“putresciblewaste”). However,therequirementsfornon-MSWLF putrescible

unitsareso similar to thosefor MSWLF putrescibleunitsthat, again,theeconomicsofcreating

suchaconstructionanddemolitionlandfill for thepurposeofavoidingMSWLF requirements

for LBP wastesimplydo not addup.4

Havingruled out,basedon legalandeconomicfactors,inert,chemical,andnon-MSWLF

putresciblewastelandfills asdisposalalternativesfor LBP waste,only MSWLF unitsareleft.

Not only would the federalamendmentsbe insufficientto accomplishthefederalgoalof

increasingdisposalalternativesfor LBP waste,but alsotheiradoptionis likely to create

confusionwherenonenowexists. Placingadefinition of“constructionanddemolitionlandfill”

into aregulatorystructurewhereno suchclassification,standardsorentitiesexistorarelikely to

existcanonly raisequestionsthatwill betheAgency’sburdento explain. At worst,the

definitionmight createan inferencethat couldbecomethebasisfor landfills that do notmeetthe

requirementsforhazardouswastedisposalbut thatwould acceptwastethat inmany,if not most,

caseswill havethetoxicity characteristicfor leadasdefinedat 35 Ill. Adm. Code721.124.

Moreover,thedefinition itself implies thatCESQGwastemaybe disposedin certainnon-

hazardouslandfills. CESQGwasteis by definitionhazardouswasteandcannotbe disposedin

non-hazardouswastelandfills in Illinois. 415 ILCS 5/21(f) (2002);35 Ill. Adm. Code

721.105(f)(3)(E)(~oardNote),721.105(g)(3)(E)(BoardNote);810.103(definingwastessubject

~ Therearecurrentlyfewerthana dozenAgency-permittedchemicalwaste“monofills” in Illinois.
“ Therearecurrentlyno commercial,Agency-permitted,non-MSWLFputrescibleunitsin Illinois.
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to Part811), 811.101,811.201,811.301,811.323. Thisbriefsummaryof thefederalandstate

regulatorystructuresfor non-hazardouslandfills demonstratesthatthefederalamendmentsalone

cannotaccomplishthe federalpurposein Illinois. Insteadtheywill havethe effect ofcreating

legalcontradictionsandgeneralconfusioncomplicatingtheadministrationoftheState’sexisting

rules. Statesarenotrequiredto adoptthefederalamendmentsforLBP wastebecausetheyare

lessstringentthan existing federalcriteria. 68 Fed.Reg. 36492(June18, 2003). TheIllinois

EPAstronglyrecommendsagainstadoptingthefederalamendmentsforthereasonssetforth

above. Disposalof LBP wastein non-hazardous,non-MSWLF unitsmayormaynotbeawise

policy, but theadditional amendmentsto Illinois rulesthatwould benecessaryto accomplish

this changeimply broaderpolicy changesto theexistingstructurethatshouldbedeterminedin a

contextotherthananidentical-in-substancerulemaking.

If theBoarddoesnotagreewith theAgency’srecommendation,theAgencyrequeststhat,

ataminimum,theBoardincludeaBoardNote following thedefinition of“constructionand

demolitionlandfill.” TheBoardNotewouldbe for thepurposeofclarifyingCESQGwaste

disposalrequirementsandwouldbesimilar to theBoardNotesat 35 Ill. Adm. Code

721.105(f)(3)(E) and721.105(g)(3)(E). TheAgencysuggeststhefollowing:

BOARD NOTE: TheIllinois non-hazardouswastelandfill regulations,35 Ill.
Adm. Code810 through814, do not allow thedisposalofhazardouswastein a
landfill regulatedunderthoserules. TheBoardspecificallydoesnot intendthat
this definition authorizeanydisposalofconditionallyexemptsmallquantity
generatorwastein a landfill notspecificallypermittedto accepttheparticular
hazardouswaste.

II. Restrictions on the Location ofaNew MSWLF Unit in the Vicinity ofa Public
Airport — Section811.302
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In responseto theBoard’srequestfor commentson theincorporationinto theIllinois

landfill regulationsof theOctober15, 2003,federalrevisionrelatingto locatingMSWLF units

nearcertainpublic airports,theAgencycommentsasfollows:

TheAgencysupportstheBoard’sadditionoftheBoardNoteat 35 Ill. Adm. Code

811.302(f).

III. MiscellaneousHousekeepingAmendments

TheAgencysupportstheBoard’smiscellaneoushousekeepingamendmentsand

respectfullyrequeststhattheBoardaddthefollowing housekeepingamendmentsto its list:

Illinois Section 40 C.F.R.Section Revision

811.710(g)(2) [No equivalent
provisionat
258.74(a)]

Revisetheillinois Sectionby adding“to release”
following “trustee,”sothatit reads:

,

Within 60 daysafterreceivingarequestfromthe
owneroroperatorfor areleaseof funds,the
Agencyshallinstruct thetrusteeto releaseto the
owneroroperatorsuchfundsastheAgency
specifiesin writing to be in excessofthecurrent
costestimate.

811.716(c)(1)(A)(iii) 258.74(f)(3)(A)(3) Revisethereferencein theIllinois Sectionfrom
(f)(4) to (d) so thatit reads:

iii) Certifiesthattheunit of local government
meetstheconditionsofsubsections(b) and~
(f)(4).

TheAgency’sfinancialassurancereviewershavenotedtwo provisionsin 35 Ill. Adm.

Code81 1.SiibpartG thatneedcorrection. Section81 l.710(g)(2)containsanomissionof two

wordsthatif insertedwill maketheprovisionclearwithoutsubstantivelychangingits meaning.

In addition,thecurrentSection811.716(c)(1 )(A)(iii) referencessubsection(f)(4) ofthe

section,but Section811.716doesnot containasubsection(f)(4). Section811.716is derived

from 40 C.F.R.258.74(f). Thefederalsubsectioncorrespondingwith Section
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811.716(c)(1)(A)(iii) is Subsection258.74(f)(3)(A)(3),whichreferencessubsections

258.74(f)(2)and(f)(4). Thus, it appearsthatthereferenceto subsection(f)(4) in thePart811

rules is aremnantfrom the federalrulesthat was inadvertentlyleft unchanged.Subsection

811.716(d)is thesubsectionofthePart811 rulesthat correspondswith subsection40 C.F.R.

258.74(f)(4). TheAgencyrequeststhatsubsection81 1.716(c)(l)(A)(iii) berevisedaccordingly

asapartofthis docket.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY

By:______
Mark Wight
AssistantCoun

Date:May 13, 2004

1021NorthGrandAvenueEast
P.O.Box 19276
Springfield,Illinois 62794-9276
(217)782-5544
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